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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-01762 

CASE NAME: COLEMAN VS. WINGARD 

HEARING ON PETITION TO DETERMINE GOOD FAITH OF SETTLEMENT 

FILED BY COMPARE HEATING AIR CONDITIONING AND SHEET 

* TENTATIVE RULING: * 

 

Vacated.  Previously resolved. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02009 

CASE NAME: STATE FARM VS. SHORT 

HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT & ENTER JUDGMENT 

FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE COMP 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 
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 3.  TIME:  9:00   CASE#: MSC14-02330 

CASE NAME: WRIGHT VS. CAPITAL EQUITY MANAGEMENT GROUP 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL (ERIC C. SCHAFFER) 

FILED BY LORRAINE WRIGHT 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Order after hearing (Judicial Council Form 

MC-053) to be submitted for judge’s signature; order to specify that next court hearing will 

be a case management conference to take place at 9:00 a.m. on February 27, 2017 in 

Dept. 34.  Counsel will be relieved effective upon the filing of the proof of service of the 

signed Order upon the client. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-00269 

CASE NAME: COMANDAO VS. QUAN 

HEARING ON MOTION TO COMPEL PLAINTIFF TO SUBMIT TO PHYSICAL EXAM. 

FILED BY KIMLAND QUAN, SUZANNE TAZUKO KUSANO 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Sanctions are denied.  [Counsel appeared 

ex parte this morning and both agreed that this ruling is appropriate in the circumstances.] 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01260 

CASE NAME: CAROLYN WILLIAMS VS. CURTIS MARTIN 

HEARING ON DEMURRER TO 3rd Amended COMPLAINT of WILLIAMS 

FILED BY CURTIS MARTIN 

* TENTATIVE RULING: * 

 

 Defendant’s demurrer to the Third Amended Complaint (“SAC”) is sustained in part 

and overruled in part.  Leave to amend is denied. Defendant shall file and serve his Answer 

on or before January 16, 2017.   

First Cause of Action, Breached Duty of Confidentiality: 

 

The demurrer to this cause of action is sustained without leave to amend.  (CCP § 

430.10 (e), (f); 430.41 (e)(1).)  The gist of this claim is that defendant breached a fiduciary 

duty “of the HIPPA Privacy rule” by calling plaintiff’s dentist without her consent and using 

the information that he obtained (that she allegedly needed dental work) to stop providing 

her care.  (See TAC, ¶ 32, 34, 37, 38.)  The demurrer is sustained for several reasons. 

 

First, to the extent that this cause of action is based on breach of a statute, the 

demurrer is sustained because plaintiff does not cite in the TAC the specific statute on which 

she bases this cause of action.  A statutory cause of action must identify the statute.  

(Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 802.)  While plaintiff 

cites a statute in her Opposition, she misconstrues that statute’s applicability.  29 U.S.C. § 

1109 refers to fiduciaries of an employee benefit plan, not to the fiduciary duties that 
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doctors owe to their patients.  (See 29 U.S.C. § 1002, 1101 (a).) 

 

Second, to the extent that his cause of action is based on breach of a common law 

fiduciary duty, plaintiff fails to explain why a healthcare provider seeking to determine the 

cause of a patient’s pain is not entitled to consult with another of the patient’s healthcare 

providers who may have pertinent information. 

 

Second Cause of Action, Breached Duty of Care:  

 

The special demurrer under CCP § 430.10 (f) is overruled.  The gist of this cause of 

action is that defendant breached duties he owed to plaintiff as her healthcare provider, 

such as to comply with the standard of care and not to abandon her.  The TAC is sufficiently 

clear to withstand a special demurrer.  Further details can be developed through discovery.  

(See Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) 

  

The general demurrer under CCP § 4030.10 (e) on the basis of the statute of 

limitations is also overruled.  Plaintiff has sufficiently alleged that any early concerns she 

may have had were allayed by defendants’ assurances that her symptoms were normal 

following chiropractic adjustments and that she did not suspect malpractice until June 27, 

2014, when she obtained an outside opinion from an attorney.  Accrual of the cause of 

action on June 27, 2014 would lead to expiration of the statute of limitations on June 27, 

2015.  However, plaintiff served a CCP § 364 notice on April 16, 2015, within the last 90 

days of her one year deadline.  That extends her deadline sufficiently to make her filing of 

the complaint on July 24, 2015 timely for purposes of this demurrer.  (See CCP § 364 (d); 

Russell v. Stanford Univ. Hosp. (1997) 15 Cal.4th 783, 785; Woods v. Young (1991) 53 

Cal.3d 315, 325-326 and n. 3.) 

 

This ruling is without prejudice to defendant’s right to argue for a different date of 

suspicion or accrual of the cause of action at summary judgment or trial.   

 

 Third Cause of Action, Violated Labor Codes: 

 

 The demurrer to this cause of action is overruled.  The court overruled the demurrer 

to this cause of action previously.  Defendant should not have demurred again, either on the 

same grounds or on the special demurrer defendant previously failed to raise.  (See CCP § 

430.41 (b).) 

  

 Fourth Cause of Action, Severe Stress: 

 

 The demurrer to this cause of action is sustained without leave to amend.  (CCP § 

430.10 (e); 430.41 (e)(1).)  The court declines to rule whether plaintiff has sufficiently 

alleged that she qualifies, in the abstract, as a dependent adult under Welfare and 

Institutions Code section 15610.23 (a).  Regardless of whether she has, she has not alleged 

that defendant committed any tortious wrongdoing against her after she became mentally 

incompetent following her firing in July 2014.  (See TAC, ¶ 8.)  She only alleges wrongdoing 

by defendant before her firing in July 2014. 

 

 Fifth Cause of Action, No Informed Consent: 
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 The demurrer to this cause of action is overruled for the same reasons as stated 

above regarding the Second Cause of Action. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-01260 

CASE NAME: CAROLYN WILLIAMS VS. CURTIS MARTIN 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  If no argument is requested on Line 5, above, CourtCall appearance will be OK. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-01719 

CASE NAME: TUAUMU-VAILI VS. RICHMOND PACIFIC RAILROAD CORP. 

HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 

FILED BY ENOCH TUAUMU-VAILI, et al. 

* TENTATIVE RULING: * 

 

The motion is denied for two separate and independent reasons: 

 

1. This appears to be a straightforward negligence case for which punitive damages 

would not be recoverable. 

 

2. In light of the new allegations, and the discovery which may be necessitated thereby, 

it would appear that the defense would be prejudiced given the pending issue 

conference scheduled for March 20, 2017 and trial scheduled for April 21, 2017 

following the court’s granting of a recent motion for trial preference brought by 

plaintiff. The court notes that the statement in the moving papers, filed before the 

preference motion was granted, that there would be no prejudice to the defense 

since there was then no trial date pending is no longer applicable. 

 

  

 8.  TIME:  9:00   CASE#: MSC15-01719 

CASE NAME: TUAUMU-VAILI VS. RICHMOND PACIFIC RAILROAD CORP. 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

If no argument is requested on the court’s ruling above (line 7), this appearance may be 

by CourtCall. 
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 9.  TIME:  9:00   CASE#: MSC15-02080 

CASE NAME: ENGINEERED FLOORS LLC VS. CONTRACTOR WHOLESALE 

HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 

FILED BY CONTRACTOR WHOLESALE INC., JOHN LUPO 

* TENTATIVE RULING: * 

 

Denied without prejudice.  No proof of service on file. 

 

  

10.  TIME:  9:00   CASE#: MSC16-00459 

CASE NAME: TRADEMARK HOMES VS. ALLARD 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of TRADEMARK HOMES LTD. 

FILED BY SURETEC INSURANCE COMPANY 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Suretec Insurance 

Company (“Defendant” or “Suretec”). The Demurrer relates to the First Amended Complaint 

(“FAC”) filed by Plaintiff Trademark Homes Ltd. (“Plaintiff” or “Trademark”). The FAC pleads 

causes of action for (1) breach of contract; (2) quantum meruit; and (3) enforcement of the 

mechanics’ release bond. Only the third cause of action is stated against Suretec.  

 

Suretec demurs on the ground that Trademark has failed to allege a valid mechanic’s lien. 

However, for the reasons described further in Line 12, below, the Court finds that Plaintiff’s 

mechanic’s lien, recorded December 22, 2015, was timely. The Demurrer is overruled. 

 

  

11.  TIME:  9:00   CASE#: MSC16-00459 

CASE NAME: TRADEMARK HOMES VS. ALLARD 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of TRADEMARK HOMES LTD. 

FILED BY MICHAEL DAVID ALLARD, WENDY ALLARD 

* TENTATIVE RULING: * 

 

The hearing on the demurrer filed by Defendants Michael David Allard, Wendy Allard, and 

Michael David Allard (TE) is continued until January 27, 2017 for the parties to meet and 

confer in person or by telephone as required by Code of Civil Procedure § 430.41(a). 

Defendants have until January 20, 2017 to file a declaration that complies with Code of Civil 

Procedure § 430.41(a)(3). 
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12.  TIME:  9:00   CASE#: MSC16-00459 

CASE NAME: TRADEMARK HOMES VS. ALLARD 

HEARING ON MOTION TO REMOVE PLAINTIFF'S MECHANIC'S LIEN 

FILED BY MICHAEL DAVID ALLARD, WENDY ALLARD 

* TENTATIVE RULING: * 

 

Before the Court is a motion to remove the mechanic’s lien (“Motion”) against the property 

owned by Defendants Michael David Allard and Wendy Allard (collectively, “Defendants” or 

the “Allards”). Defendants move on the grounds that the mechanic’s lien is invalid for failure 

to comply with Civil Code §§ 8412 and 8180. 

Factual Background 

Plaintiff Trademark Homes Ltd. (“Plaintiff” or “Trademark”) entered into a written contract 

with Defendants for the construction of a single family home. FAC at ¶ 8. The Plaintiff 

further alleges that in addition to the written contract, Defendants orally agreed to pay for 

requested improvements that were permitted by the written contract. Id. at ¶ 9. Plaintiff 

alleges that pursuant to this contract, it provided certain construction services, materials 

and made improvements requested by Defendants. Id. at ¶ 12. Plaintiffs allege that 

Defendants breached this contract by failing to pay Plaintiff approximately $115,000.00 for 

work performed under the contract and materials used and expended on the subject 

property. Id. at ¶ 13. 

The Allards began to occupy the property on August 1, 2015. Declaration of Wendy Allard in 

support of Motion (“Allard Decl.”), at ¶ 6. Between August 1 through November 28, 2016, 

“either [Joe Pucci] or [his] subcontractors continuously performed work on the Allard’s 

home.” Declaration of Joe Pucci in support of Opposition to Motion (“Pucci Decl.”), at ¶ 7. 

Much of this work is described in a series of emails between Ms. Allard and Mr. Pucci. Pucci 

Decl., at ¶¶ 6,7 and Exs. 1, 2. Ms. Allard describes these as “punch list items,” and contends 

that aside from that (and a roof repair), “Trademark Homes did not continue to work on 

[the property] after [the Allards] moved in on August 1, 2015.” Allard Decl. at ¶ 7. In 

contrast, Mr. Pucci states that the last date his contractors performed work on the project 

was November 11, 2015, and although they appeared on the job to perform work on 

November 13, 2015, his subcontractors were not allowed on the property. Pucci Decl. 

at ¶ 11. 

The mechanic’s lien was recorded on December 22, 2015. 

The Court notes that neither party made evidentiary objections to either the Wendy Allard 

Declaration or the Joe Pucci Declaration. 

Analysis 

California’s mechanic’s lien statute provides a mechanism for laborers and material suppliers 

to have a lien for the value of labor done and materials furnished against the property upon 

which they have bestowed labor or furnished materials. See Civ. Code § 8000 through 9566. 

Courts have uniformly classified the mechanic’s lien statute as remedial legislation, to be 

liberally construed for the protection of laborers and material suppliers. Picerne Constr. 

Corp. v. Castellino Villas (2016) 244 Cal.App.4th 1201, 1209 (“Picerne”) (citing Betancourt 

v. Storke Housing Investors (2003) 31 Cal.4th 1157, 1166). 

For a mechanic’s lien to be valid, a claimant must record a claim of lien within the statutorily 

prescribed time limit. Pursuant to Civil Code § 8412(a), “[a] direct contractor may not 
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enforce a lien unless the contractor records a claim of lien after the contractor completes the 

direct contract, and before … [n]inety days after completion of the work of improvement.” 

Pursuant to Civil Code § 8180, completion of a work of improvement occurs upon the 

occurrence of either (1) actual completion of the work of improvement; (2) occupation or 

use by the owner accompanied by cessation of labor; (3) cessation of labor for a continuous 

period of 60 days; or (4) recordation of a notice of cessation of labor after cessation of labor 

for a continuous period of 30 days. Civ. Code § 8180. 

The determination of the date of completion of a work of improvement is a question of fact. 

Scott, Blake & Wynne v. Summit Ridge Estates, Inc. (1967) 251 Cal.App.2d 347, 357.  

Courts have looked at whether the work at issue was required under the claimant’s contract 

in determining whether a work of improvement was completed. Union Supply Co. v. Morris 

(1934) 220 Cal. 331, 337–338; Scott, Blake & Wynne v. Summit Ridge Estates, Inc. (1967) 

251 Cal.App.2d 347, 357; Munger & Munger v. McBratney (1955) 131 Cal.App.2d Supp. 

866, 868. 

Defendants contend that Trademark’s mechanic’s lien is invalid because it was not recorded 

within 90 days after completion of the work of improvement, as required by Civil Code 

§ 8412(a)(1) (actual completion of the work of improvement). They contend that the “punch 

list” work was corrective or repair work, and therefore the work was completed prior to 

owner occupancy on August 1, 2015. As a consequence, they contend that the lien ought to 

have been recorded by November 10, 2015.  

Both parties rely on Picerne for their respective positions with regard to actual completion 

under Civil Code 8180(a)(1). Defendants contend that there must be “significant unfinished 

work specified in the contract” that remains to be completed for the comparison to Picerne 

to be apt. Motion at 6. This is not the case. Instead, Picerne looked at whether the work 

performed after occupancy was required under the contract. Here, the contract at issue 

specifically provides for “punch list work.” First Amended Complaint at Ex. 2, ¶ 8. 

Furthermore, Defendants concede that “punch list items related to work covered under the 

original contract remained to be completed” after owner occupation. Motion at 6. As a 

consequence, there was no “actual completion” under § 8180(a)(1). 

Defendants alternatively contend that Trademark’s mechanic’s lien is invalid under Civil 

Code § 8412(a)(2) (occupation or use by the owner accompanied by cessation of labor). 

This is not supported by the evidence. The exhibits included with the Pucci Declaration 

suggest that Trademark’s work continued after owner occupation. As late as November 24, 

2015 Ms. Allard refers to subcontractors on the property. Pucci Decl. at ¶ 6, Ex. 1. This does 

not support the conclusion that all labor on the work had ceased. According to Mr. Pucci, 

November 11, 2015 is the last date his contractors performed work on the project. Pucci 

Decl. at ¶ 11. For this same reason, Defendants third alternate contention that the lien is 

untimely under § 8412(a)(3) (cessation of labor for a continuous period of 60 days) is also 

unsupported by the evidence.  

Plaintiff’s mechanic’s lien, recorded December 22, 2015, was timely. The motion to remove 

lien is denied. 
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13.  TIME:  9:00   CASE#: MSC16-00459 

CASE NAME: TRADEMARK HOMES VS. ALLARD 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

If no argument is requested on lines 10, 11 and 12, above, CourtCall will be OK. 

 

  

14.  TIME:  9:00   CASE#: MSC16-00500 

CASE NAME: SAAVEDRA VS. RUCZYNSKI 

HEARING ON MOTION TO COMPEL ANSWERS TO DISCOVERY REQUESTS 

FILED BY KATARZYNA RUCZYNSKI, BOGDAN RUCZYNSKI 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Sanctions, if any, will be awarded in an 

amount in the court’s discretion. 

 

  

15.  TIME:  9:00   CASE#: MSC16-00500 

CASE NAME: SAAVEDRA VS. RUCZYNSKI 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY ROBERTO SAAVEDRA, DANIELLE PIERCE 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. Order after hearing (Judicial Council Form 

MC-053) to be submitted for judge’s signature; order to specify that next court hearing will 

be a case management conference to take place at 9:00 a.m. on February 27, 2017 in 

Dept. 34.  Counsel will be relieved effective upon the filing of the proof of service of the 

signed Order upon the client. 

 

  

16.  TIME:  9:00   CASE#: MSC16-00500 

CASE NAME: SAAVEDRA VS. RUCZYNSKI 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  CourtCall OK. 
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17.  TIME:  9:00   CASE#: MSC16-01082 

CASE NAME: TROMBADORE GONDEN LAW GROUP VS. SMITH 

HEARING ON MOTION TO DISMISS PLAINTIFF AND FOR ATTORNEY FEES & COSTS 

FILED BY TROMBADORE GONDEN LAW GROUP, LLP 

* TENTATIVE RULING: * 

 

The motion is continued to January 20, 2017 at 9:00 a.m. in Department 34. A new 

tentative ruling will be issued on January 19, 2017.  

 

The Court has no record of Defendant Pearl’s opposition being filed. However, Plaintiff and 

Defendant Smith both discuss this opposition in their papers. Defendant Pearl must file the 

opposition previously served on the other parties by January 9, 2017 and provide a courtesy 

copy to Department 34. Regardless of the method of filing, Defendant Pearl must ensure 

that the courtesy copy is placed in the box outside Department 34 by the end of the day on 

January 9, 2017. The Court may decide not to consider Defendant Pearl’s opposition unless 

it is filed by January 9, 2017 and a courtesy copy provided to the Court on that same date. 

 

  

18.  TIME:  9:00   CASE#: MSC16-01419 

CASE NAME: RIVERA VS. GELUARDI 

HEARING ON MOTION FOR ORDER ESTABLISHING ADMISSIONS & SANCTIONS 

FILED BY RODERICK RIVERA 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Sanctions, if any, will be awarded in an 

amount in the court’s discretion. 

 

  

19.  TIME:  9:00   CASE#: MSC16-01419 

CASE NAME: RIVERA VS. GELUARDI 

HEARING ON MOTION FOR ORDER COMPELLING DISCOVERY RESPONSES 

FILED BY RODERICK RIVERA 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Sanctions, if any, will be awarded in an 

amount in the court’s discretion. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   01/06/17 

 
 

- 10 - 

20.  TIME:  9:00   CASE#: MSC16-01610 

CASE NAME: BRONZI VS. STONEMOR GP LLC 

HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 

FILED BY YOLANDA MENDOZA, STONEMOR PARTNERS, LP 

* TENTATIVE RULING: * 

 

Before the Court is a motion to stay this action and compel the dispute to arbitration (the 

“Motion”) brought by defendants StoneMor Partners, LP and Yolanda Mendoza (collectively, 

“Defendants”). The Motion is opposed by plaintiff Michael Bronzi (“Bronzi”). 

 

The Court’s starting point is that the threshold question presented by the Motion is whether 

there exists an agreement to arbitrate. Cruise v. Kroger Co. (2015) 233 Cal.App.4th 390, 

396. Although public policy favors contractual arbitration as a means of dispute resolution, 

that policy does not extend to those who are not parties to an arbitration agreement. Espejo 

v. Southern California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 1057.  

 

Defendants bear the burden of demonstrating that such an agreement exists, by a 

preponderance of the evidence. Ruiz v. Moss Bros. Auto Group (2014) 232 Cal.App.4th 836, 

842. In connection with the Motion, the Court sits as the trier of fact, weighing the evidence 

presented to decide whether the dispute ought to be submitted to arbitration. Engalla v. 

Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972. 

 

The only substantive evidence provided to the Court by Defendants to meet their burden on 

the threshold question of whether there exists an agreement to arbitrate is the declaration 

of Lauren Bailey (“Bailey Declaration”). Two exhibits are attached to the Bailey Declaration. 

Exhibit A is an unsigned copy of a document entitled “STONEMOR EMPLOYEE DISPUTE 

RESOLUTION AGREEMENT” (the “EDRA”). The EDRA is contained in StoneMor’s employee 

handbook. (Bailey Declaration ¶ 3.) Exhibit B is a document printed on StoneMor letterhead 

entitled “POLICY CHECKLIST” (“Policy Checklist”). Defendants appear to contend that the 

Policy Checklist meets the burden of establishing an agreement to arbitrate. Before starting 

its analysis, the Court notes that Bronzi has conceded that he signed the Policy Checklist on 

May 29, 2016. 

 

The Policy Checklist says, at the top: 

 

All employees must review the attached policies, check the corresponding 

space once each policy has been read, and return the form. 

 

The sixth item listed on the Policy Checklist is “Dispute Resolution Agreement.” The bottom 

of the Policy Checklist says: 

 

I have reviewed the documents checked above and agree to abide by all 

StoneMor Policies and guidelines. Furthermore, I understand that this list does 

not represent every policy or guideline, and that policies and guidelines may 

change at any time, with or without notice. 

 

As noted above, the Court has before it an unsigned copy of the EDRA. 

 

The Court finds Metters v. Ralph’s Grocery Co. (2008) 161 Cal.App.4th 696 (“Metters”) 
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instructive here. In Metters, the court noted that when an instrument “does not appear to 

be a contract and the terms are not called to the attention of the recipient … no contract is 

formed with respect to the undisclosed term.” Id. at p. 702. The court said further that the 

form that purportedly had the arbitration provision “did not look like a contract,” and was 

persuaded by the fact that “the context” of the particular form at issue “did not alert 

[plaintiff] he was agreeing to anything, let alone arbitration.” Id. at p. 703. 

 

Here, the Policy Checklist is not an agreement or a contract. By listing “Dispute Resolution 

Agreement,” it does not call to the attention of someone like Bronzi that he is agreeing to 

arbitration. Indeed, the Policy Checklist does not indicate to someone like Bronzi that by 

signing it, he would be agreeing to anything, other than to “abide by” StoneMor’s policies 

and guidelines. A number of the documents listed on the Policy Checklist are, indeed, 

“policies.”  Arguably, then, by signing the Policy Checklist, Bronzi agreed to abide by 

StoneMor’s Drug and Alcohol Policy, or its Telemarketing Policy (those are “policies” listed 

on the Policy Checklist). 

 

But the EDRA is, by its own terms, not a “policy” and it is not a “guideline,” and there is no 

evidence that would permit a contrary finding. Rather, the EDRA is an “agreement,” and 

that is how it is identified on the Policy Checklist, in contrast to the many “policies” that are 

listed. The EDRA is a separate, standalone agreement: paragraph 8 of the EDRA says that it 

is “the full and complete agreement of the parties relating to” arbitrating covered disputes. 

The EDRA is different than a standard workplace policy. It is a contractual arrangement 

that, among other things, governs the manner in which a dispute would be resolved. The 

Court declines to conclude that by agreeing “to abide by all StoneMor Policies and 

guidelines,” Bronzi also was agreeing to be bound by the EDRA (a document that he 

apparently reviewed and declined to sign).  

 

As it relates to the EDRA, the Policy Checklist establishes only that Bronzi received and 

reviewed the EDRA. As noted above, Bronzi never signed the EDRA, a fact that creates an 

inference that he received, reviewed, and declined to agree to the EDRA. The EDRA itself 

supports that inference, in that its plain language evinces an intent that it be treated as a 

standalone agreement. Paragraph 8 of the EDRA says that it is “the full and complete 

agreement of the parties relating to” arbitrating covered disputes.   

 

Defendants had the burden of establishing by a preponderance of the evidence that an 

agreement to arbitrate disputes with Bronzi exists. The Policy Checklist, when viewed in 

combination with the unsigned EDRA, is insufficient to carry that burden. The evidence 

before the Court is that Bronzi received and reviewed the EDRA, and declined to sign it. 

The Motion is denied. 
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21.  TIME:  9:00   CASE#: MSC16-01800 

CASE NAME: LEE VS. PROGRESSIVE CASUALTY 

HEARING ON DEMURRER TO COMPLAINT of LEE 

FILED BY PROGRESSIVE CASUALTY INSURANCE COMPANY, et al. 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendants Progressive Casualty 

Insurance Company (“Progressive”), Homesite Insurance Company of California 

(“Homesite”), and Mikel Ann Perkowski (“Perkowski”) (collectively, “Defendants”). 

The Demurrer relates to the Complaint filed by Patrick Lee and Miglena Lee (collectively, 

“Plaintiffs”). The Complaint pleads causes of action for (1) breach of contract; (2) breach of 

covenant of good faith and fair dealing; (3) insurance bad faith; (4) intentional 

misrepresentation; (5) negligent misrepresentation; and (6) violation of California Business 

and Professions Code § 17200, et seq. 

Factual Background 

Plaintiffs allege that they had a homeowner’s insurance policy with Defendants upon the 

Property. Complaint at ¶ 6. Specifically, Plaintiffs allege that “[o]n or about 11/20/2014, 

Plaintiffs entered into a homeowner’s insurance policy agreement (policy no. 32924796) 

with Defendants for their residence located at 182 San Fernando St. San Pablo, CA 94806-

5029 (“Property”).” Id. at 11. The Plaintiffs allege that they filed a mold claim with 

Defendants at or around 12/26/2014 and a theft claim with Defendants at or around 

February 2015. Id. at 11, 12. 

Plaintiffs accepted an offer to settle “property damage” for $18,000. Plaintiffs allege that 

this settlement was not expressly clear that it was for Plaintiff’s theft claim. Complaint at 

¶ 16. Subsequently, Defendants reported Plaintiffs for insurance fraud. Id. at ¶ 17. Plaintiffs 

allege that they were misled into the settlement agreement and that Defendants proffered 

the settlement for the purpose of later reporting Plaintiffs for fraud. Id. at ¶¶ 24, 25. 

Plaintiffs allege that Defendants did not conduct a reasonable investigation into the theft 

and mold claims. Complaint at ¶ 31. They also allege Defendants breached the homeowner’s 

insurance policy by “filing a complaint for Fraud against Plaintiff without any evidence of 

fraud; failing to communicate with Plaintiff[]s as to any issues regarding their theft claim or 

any potential fraud; coercing Plaintiffs to settle their theft claim, concealing their impression 

of fraud, and violating Insurance Code Sections 790.03(1)-(13).” Id. at ¶ 33. Plaintiffs 

specifically allege with respect to the mold claim that Defendants breached the policy by 

failure to compensate Plaintiffs within a reasonable period of time and denying the mold 

claim unreasonably. Id. at ¶ 34. 

Breach of Contract 

To state a cause of action for breach of contract, the plaintiff must allege (1) the contract, 

(2) the plaintiff’s performance of the contract or excuse for nonperformance, (3) the 

defendant’s breach, and (4) the resulting damage to the plaintiff. Richman v. Hartley (2014) 

224 Cal.App.4th 1182, 1186. If the action is based on alleged breach of a written contract, 

the terms must be set out verbatim in the body of the complaint or a copy of the written 

agreement must be attached and incorporated by reference. Harris v. Rudin, Richman & 

Appel (1999) 74 Cal.App.4th 299, 307.  
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While not a model of clarity or detail, Plaintiffs allege the existence of an insurance policy 

with Defendants and a policy number. Complaint at ¶ 10. Plaintiffs allege coverage of theft 

and mold claims, although describe these as “express and implied duties.” Complaint at 

¶  31. While unclear, it does appear as though Plaintiffs allege that theft and mold were 

covered by the policy. Plaintiffs also allege that Defendants breached the policy by their 

“failure to make an offer to compensate for Plaintiff’s mold claim with a reasonable period of 

time” as well as their “unjustifiable and unreasonable denial of Plaintiff’s [sic] mold claim.” 

Complaint at ¶ 34. Plaintiffs also allege resulting harm. Complaint at ¶ 35. 

Plaintiff has alleged sufficient facts to constitute a cause of action for breach of contract. 

The Demurrer is overruled with respect to the breach of contract cause of action. 

Breach of the Covenant of Good Faith and Fair Dealing / Insurance Bad Faith 

As a threshold issue, Plaintiffs’ claims for breach of the covenant of good faith and fair 

dealing and insurance bad faith are duplicative. See, e.g., Archdale v. American Int’l 

Specialty Lines Ins. Co. (2007) 154 Cal.App.4th 449, 467 (an insurer’s breach of the implied 

covenant of good faith and fair dealing constitutes what is commonly called “bad faith.”). 

Second, to the extent that Plaintiffs’ bad faith claim is premised on Defendants’ conduct with 

respect to reporting Plaintiffs for fraud, that will not support a bad faith claim. See Ins. Code 

§ 1872.5 (provides insurers immunity from civil liability for libel, slander, or any other 

relevant tort cause of action by virtue of reporting suspected fraudulent claims). 

However, Defendants’ Demurrer to Plaintiffs’ cause of action for breach of the covenant of 

good faith and fair dealing / insurance bad faith is premised on their argument that Plaintiffs 

have not stated a cause of action for breach of contract. As detailed further, above, Plaintiffs 

have alleged sufficient facts to constitute a case of action for breach of contract.  

The Demurrer is overruled with respect to the breach of the covenant of good faith and fair 

dealing / insurance bad faith causes of action. 

Intentional and Negligent Misrepresentation 

Intentional misrepresentation requires that Plaintiffs allege: (1) that Defendants represented 

to Plaintiffs that an important fact was true; (2) that Defendants’ representation was false; 

(3) that Defendants knew that the representation was false when they made it, or that they 

made the representation recklessly and without regard for its truth; (4) that Defendants 

intended that Plaintiffs rely on the representation; (5) that Plaintiffs reasonably relied on 

Defendants’ representation; (6) that Plaintiffs were harmed; (7) and that Plaintiffs’ reliance 

on Defendants’ representation was a substantial factor in causing their harm. CACI 1900. 

Negligent misrepresentation requires that Plaintiffs allege: (1) that Defendants represented 

to Plaintiffs that an important fact was true; (2) that Defendants’ representation was not 

true; (3) that although Defendants may have honestly believed that the representation was 

true, Defendants had no reasonable grounds for believing the representation was true when 

they made it; (4) that Defendants intended that Plaintiffs rely on this representation; (5) 

that Plaintiffs reasonably relied on Defendants’ representation; (6) that Plaintiffs were 

harmed; (7) and that Plaintiffs reliance on Defendants’ representation was a substantial 

factor in causing their harm. CACI 1903. 

Plaintiffs’ causes of action for intentional and negligent misrepresentation lack specificity. 

The Complaint is wholly lacking in detail with respect to any specific representations made 
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to Plaintiffs or allegations that they actually relied on such representations to their 

detriment. See Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519 (actual 

reliance required). 

Plaintiff has not alleged sufficient facts to constitute a cause of action for intentional or 

negligent misrepresentation. 

The Demurrer is sustained with leave to amend, with respect to the causes of action for 

intentional and negligent misrepresentation. 

Violation of California Business and Professions Code Section 17200 

In the absence of any wrongful conduct, Plaintiffs have failed to state facts sufficient to 

constitute a cause of action for violation of the Unfair Competition Law. 

The Demurrer is sustained with leave to amend with respect to the 17200 cause of action. 

 

  

22.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS COMPLAINT 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Continued by the court to February 24, 2017 at 9:00 a.m.  No further continuances will be 

granted at the request of either party in the absence of the granting of a duly noticed 

motion (ex parte or otherwise) seeking such continuance. 

  

23.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON MOTION RE EXPEDITED HEARING ON REQUEST FOR CONTINUANCE 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Continued by the court to February 24, 2017 at 9:00 a.m.  No further continuances will be 

granted at the request of either party in the absence of the granting of a duly noticed 

motion (ex parte or otherwise) seeking such continuance. 

  

24.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

Continued by the court to February 24, 2017 at 9:00 a.m.  No further continuances will be 

granted at the request of either party in the absence of the granting of a duly noticed 

motion (ex parte or otherwise) seeking such continuance. 
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25.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Continued by the court to February 24, 2017 at 9:00 a.m.  No further continuances will be 

granted at the request of either party in the absence of the granting of a duly noticed 

motion (ex parte or otherwise) seeking such continuance. 

 

  

26.  TIME:  9:00   CASE#: MSN16-1489 

CASE NAME: SCHERMAN VS. FIELDS 

HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD FILED BY 

CAROLYN SCHERMAN, HERMAN A TRUTNER, LORIN BLUM 

* TENTATIVE RULING: * 

 

 The Petition to Confirm Arbitration Award is granted.  The request to vacate the 

Award is denied.  Any request for monetary sanctions is denied.  Respondents have failed to 

submit sufficient evidence to overturn the Award. 

An arbitration award may be vacated if the court determines any of the following:   

 

(1) The award was procured by corruption, fraud or other undue means. 

 

 (2) There was corruption in any of the arbitrators. 

 

 (3) The rights of the party were substantially prejudiced by misconduct of a neutral 

arbitrator. 

 

 (4) The arbitrators exceeded their powers and the award cannot be corrected 

without affecting the merits of the decision upon the controversy submitted. 

 

 (5) The rights of the party were substantially prejudiced by the refusal of the 

arbitrators to postpone the hearing upon sufficient cause being shown therefor or by the 

refusal of the arbitrators to hear evidence material to the controversy or by other conduct of 

the arbitrators contrary to the provisions of this title. 

 

 (6) An arbitrator making the award either: (A) failed to disclose within the time 

required for disclosure a ground for disqualification of which the arbitrator was then aware; 

or (B) was subject to disqualification upon grounds specified in Section 1281.91 but failed 

upon receipt of timely demand to disqualify himself or herself as required by that provision. 

However, this subdivision does not apply to arbitration proceedings conducted under a 

collective bargaining agreement between employers and employees or between their 

respective representatives.  (CCP § 1286.2.) 

 

The California Supreme Court has been clear that the function of a trial court does 

not include re-trying factual or legal issues resolved in arbitration, whether the arbitrator’s 

conclusions were legally correct or not.  (See Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 

11.  “With narrow exceptions, an arbitrator's decision cannot be reviewed for errors of fact 
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or law . . .” (Ibid.)  The court also may not review the merits of the dispute or the 

sufficiency of the evidence or the arbitrator’s reasoning.  (Roehl v. Ritchie (2007) 147 

Cal.App.4th 338, 347.)   Rather, the court may grant relief based only on the statutory 

grounds listed above.  

 

Respondents spend little time showing how the facts are sufficient to establish any 

grounds for relief listed in CCP § 1286.2.  Respondents point to the following main areas of 

concern:  (1)  the arbitrator’s inadequate disclosures regarding potential bias in favor of a 

party, Lorin Blum; another party, Carolyn Scherman,; one of petitioners’ attorneys, Steven 

Morger; and petitioners’ expert Alison Teeman; (2) bias against respondents as reflected in 

(a) curtailing the cross-examination of Carolyn Scherman; (b) exhibiting non-neutrality in 

referring to attorney Blum by his first name, fraternizing on an ex parte basis with attorney 

Morger, and mocking respondents’ evidence and legal positions; and (c) ignoring legal 

principles and making findings on insufficient facts or contrary to the established facts.  On 

the latter point, respondents point to a number of alleged legal and factual errors including: 

(1) ruling that a release given to resolve a claim concerning the retention of personal 

property that petitioners had agreed to sell barred an unknown claim of nondisclosure of a 

material fact pertinent to the value of the Property; (2) ruling that Heidi Fields was barred 

by the Release even though she was not a party named in the Release; (3) ruling that 

petitioners had no duty to disclose the planned development of the adjacent land and that 

Mr. Scherman had spent years fighting that development; (4) favoring the inferior opinion 

of the real estate expert the arbitrator knew over the superior opinion of the expert she did 

not know; and (5) awarding attorney’s fees to petitioners individually even though they 

were not parties to the Contract as individuals. 

 

1. Allegedly inadequate initial disclosures. 

 

a. Relationship to petitioner Lorin Blum. 

 

Lorin Blum is an attorney.  Before the arbitrator, Linda DeBene, became a full-time 

mediator and arbitrator she faced Blum as the attorney for an opposing party in a 

dissolution action.  Subsequently, she referred 1-2 potential clients to him.  She disclosed all 

of this at the time of her selection.  Respondents have not submitted facts to show that 

DeBene had to disclose anything more than this or that DeBene’s prior relationship with 

Blum was more extensive than what she disclosed. 

 

Respondents argue they have shown bias because the DeBene referred to Blum by 

the latter’s first name.  However, petitioners claim DeBene called various parties by their 

first names on all sides of the case.  Respondents also claim that the DeBene rolled her eyes 

and scoffed at the proceedings.  Again, petitioners deny that such conduct occurred.  The 

parties have not provided a transcript of the proceedings.   Resolving whether these things 

occurred at the arbitration is precisely the type of issue that a trial court is ill-equipped, and 

not permitted, to evaluate.  (See Advanced Micro Devices, Inc. v. Intel Corp. (1994) 9 

Cal.4th 362, 375 (nothing that the lack of a transcript is one reason that “Independent 

reevaluation by a court . . . is unlikely to be either expeditious or accurate.”) 

 

b. Relationship to petitioners’ attorney Steven Morger. 

 

Respondents have not submitted any evidence that DeBene failed to make complete 
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and accurate disclosure concerning her prior dealings with attorney Morger.  In addition, Mr. 

Morger denies that DeBene fraternized with him during the arbitration.  (Morger Decl., ¶ 6.) 

 

c. Relationship to petitioners’ expert Alison Teeman. 

 

Respondents have not submitted admissible evidence in support of their claim that 

DeBene was biased in favor of Teeman.  (See ruling on Objection to ¶ 11.)   

 

d. Bias in favor of Carolyn Scherman. 

 

Respondents allege that DeBene failed to permit full examination of Carolyn 

Scherman.  Petitioners submit evidence to the contrary.  Again, the court is in no position, 

and has no authority, to resolve such a factual dispute.    

 

e. Bias towards petitioners’ cause as shown by unjustified rulings. 

 

Respondents have not cited any authority that permits the court to infer bias from a 

pattern of erroneous or unfounded factual or legal findings by an arbitrator.  Clearly, 

anything less than such a pattern is not reviewable.  (See Moncharsh, supra; Roehl, supra.)  

The court has concerns that permitting proof of bias on such a basis undermines the rule 

that the court is not permitted to review errors of law.  In any event, the court does not find 

such a pattern of erroneous or factually unsupported rulings.  The arbitrator’s final award is 

40 pages long.  (See Ex. C to Gruen Decl.) Touching on only a few major points, the court 

notes the following:  

 

(1)  The arbitrator was correct in following the rule stated in Reynolds that 

Civil Code section 1717 is to “be interpreted to . . . provide a reciprocal 

remedy for a nonsignatory defendant, sued on a contract as if he were a 

party to it, when a plaintiff would clearly be entitled to attorney's fees 

should he prevail in enforcing the contractual obligation against the 

defendant.”  Reynolds Metals, supra, 25 Cal.3d at 128. 

 

(2)  The arbitrator explained in rational terms, and based on the right sorts of 

legal principles, why she ruled in petitioners’ favor on the nondisclosure 

claim. 

 

(3) The rulings concerning the Release were plausible rather than so 

unjustified that one can only conclude they were the product of bias. 

 

Rulings on Evidentiary Objections 

 

The rulings below pertain to the quoted language only not to the entire paragraph 

referenced, except where no other language appears in the paragraph.  (This statement 

would not have been necessary had the parties numbered their objections sequentially, 

starting with “1,” rather than referring to paragraph numbers.  The court prefers objections 

to be numbered that way.  (See CRC 3.1354 (b).) 

 

Petitioners’ Objections 
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¶ 11 – Sustained.  (See Lopez v. University Partners (1997) 54 Cal.App.4th 1117, 

1124-1125.) 

¶ 13 – Sustained (improper opinion). 

¶ 16 – Sustained (improper opinion). 

¶ 17 – Overruled. 

¶ 18 – Overruled. 

¶ 19 – Overruled. 

¶ 20 – Overruled. 

¶ 21 – Overruled. 

¶ 22 – Overruled. 

¶ 23 – Sustained as to the first sentence (improper opinion).  Overruled s to the rest.   

¶ 24 – Overruled. 

¶ 25 – Overruled. 

¶ 26 – Overruled. 

¶ 27 – Overruled. 

¶ 28 – Overruled. 

¶ 29 – Overruled. 

¶ 30 – Overruled.  However, in making this ruling, the court is assuming that all 

portions of this paragraph are Ms. Gruen’s recollection of Mr. Blum’s testimony, and 

not her opinions about what conclusions should be drawn from the testimony.  The 

court is not considering her opinions on that subject. 

¶ 31 – Overruled. 

¶ 32 – Overruled. 

¶ 33 – Overruled. 

¶ 34 – Overruled. 

¶ 35 – Overruled. 

¶ 36 – Sustained as to “I am informed and believe that Linde DeBene is long time 

friends with Alison Teeman, the Individuals’ Valuation Expert” and as to “her” in the 

next sentence, for which the court substitutes the word “a”.  Also sustained as to the 

words “extremely relevant”. 

¶ 37 – Overruled. 

¶ 38 – Sustained as to the words “who were not parties to a contract allowing for 

same in violation of the laws of the State of California.”   

 

Respondents’ Objections 

 

¶ 3 – Overruled. 

¶ 4 – Overruled. 

¶ 5 – Overruled. 

¶ 6 – Overruled.  However, the court reads broad statements such as “The only time” 

and “At no time” as being qualified by the words “To my knowledge” or “That I saw 

or heard.”  Mr. Morger cannot testify about things that occurred outside of his sight 

and hearing. 

¶ 7 – Overruled, with the same type of qualification as stated regarding ¶ 6. 

¶ 8 – Sustained (improper opinion). 

¶ 9 - Sustained (improper opinion). 

¶ 10 - Sustained (improper opinion). 

¶ 11 – Overruled. 

¶ 12 – Sustained. 
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Petitioners’ Objections to Supplemental Gruen Declaration 

 

¶ 4 – Sustained.  While the statement is true, it is more properly argued by 

Ms. Gruen than testified to by her as a witness. 

¶ 5 – Sustained. 

¶ 6 – Sustained. 

¶ 7 – Overruled as to “I am [a] percipient witness.”  Sustained as to the rest. 

 

  

27.  TIME:  9:00   CASE#: MSN16-2172 

CASE NAME: CLAIM OF MALIK REED 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian ad litem to appear.  Counsel to voir dire guardian as to all material 

elements of the settlement. 

 

  

28.  TIME:  9:00   CASE#: MSN16-2180 

CASE NAME: CLAIM OF MYLES REED 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian ad litem to appear.  Counsel to voir dire guardian as to all material 

elements of the settlement. 

 

  

29.  TIME:  9:30   CASE#: MSC15-00419 

CASE NAME: JONES VS. MILLER 

HEARING ON DEFAULT PROVE-UP 

* TENTATIVE RULING: * 

 

Appear. 

 

  

30.  TIME: 10:00   CASE#: MSC15-01290 

CASE NAME: GOMEZ VS. VIVEROS 

JURY TRIAL - LONG CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

Vacated based upon court having been notified of settlement. 

 

 

 


